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and has placed fiber into approximately [REDACTED] other locations.‘“ However, nothing that ACS or 
any other party has submitted on this record allows us to determine the total market for either retail 
special access or wholesale special access services for any circuit capacity. For example, ahsent data 
ahout the number of DSI interstate channel terminations that GCI or another carrier self-provisions or 
sells to third-party carriers, we are unable to calculate ACS’s share for such special access services. 
Although GCI estimates that it has cable plant near only [REDACTED] percent of small business 
locations and [REDACTED] percent of medium and large business locations in Anchorage, the data does 
nul identify those specific buildings; does not reveal the capacity demanded at those locations; nor the 
relative extent to which ACS, GCI, and other providers can meet the demand for capacity for those 
h o i l d i n g ~ . ’ ~ ~  

53. Other Fac/ors. No party to this proceeding has submitted any data or estimates regarding the 
price elasticity of demand or the elasticity of supply for enterprise special access services, and the ACS 
Petition’s treatment of thcse factors aggregates enterprise switched access with wholesale and retail 
special access issues. ACS cites anecdotal evidence of enterprise customers’ willingness to switch to 
alternative providers offering better prices, and cites the “guaranteed value” terms in enterprise 
customers’ contracts that allow GCl or ACS customers to terminate their contract without penalty if a 
competitor offers a better price that the current provider is unwilling to match.146 We find, however, the 
record before us contrasts with those before the Commission in the Qw’est Section 272 Sunset 
Fw-hrurance Order and prior proceedings, where the Commission concluded that large enterprise 
custoniers in BOC regions tend to be sophisticated consumers aware of the multitude of choices available 
to them. Here, the enterprise market appears to include few large enterprise c~stomers . ’~’  Although ACS 
cites to three recent competitive requests for proposal issued by large enterprise customers, we are unable 
to make inferences from those customers about entelprise customers in Anchorage as a whole. Moreover, 
given the limitations of our other competitive findings with respect to special access services, the mixed 

GCI Brown Decl. at 3. We also note that GCI responds that there are only [REDACTED] buildings in I4-I 

Anchorage for which GCI provides all of the facilities. GCI Brown Decl. at 8. 

GCI Comments at 9-10, GCI goes on to claim that, where its hybrid fiber coaxial plant passes business 145 

customers. it does not have the capability of providing DS1 services today. Id. Further, GCI asserts that, even when 
it has fully upgraded its cable plant for telephony, its loop facilities will not reach over a third of business locations 
in Anchorage. GCI Comments at 24, 28.  

RCS Petition at 41-42. We note that although ACS cites the “guaranteed value” contract term as enabling 
customers to get the best price for services, it is not clear why such terms would not tend to entrench the current 
provider. This particularly could he possible in the event that the current provider was able to rely on its own 
facilities to yeme a customer and its competitor would need to rely on wholesale inputs, such as special access, from 
the current provider ~ inputs for which ACS seeks forbearance from dominant carrier regulation. However, given 
that u e  deny the requested forbearance for special access services in any event, we need not resolve this issue here. 

Stv. e g.. ACS Doucette Decl. at 2 (“Special access connections greater than DS-I are not included [in the 
estimates]. hut are unlikely to be of sufficient quantity to materially affect the market share figures.”); ACS Reply at 
20 11.85 (“DS3 loopz are not needed in  anchorage'^): GCI Brown Decl. at 4 (stating that “[olnly a very few of the 
largest businesses in thc Anchorage study area have the service demand to justify” the cost of extending fiber and 
installing equipment necessary to provide DSI services, and that “[tlhe average business in the Anchorage markets 
has 6.36 lincs”). To the extent that there are a few larger, sophisticated enterprise customers in the Anchorage study 
area that demand more sophisticated enterprise services, we find that our analysis of enterprise broadband services 
helow adequately addresses those customers and services. 

I40 
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record with regard to this issue alone does not persuade us that there is sufficient competition for retail or 
wholesale enterprise services.’4x 

54. The record evidence does not enable us to find that wholesale or retail special access services 
in the Anchorage study area have high supply elasticity. Although ACS makes a variety of claims about 
thc availability of competitive access networks in Anchorage, as discussed above, we have not been able 
to estimate special access market shares or the availability of competitive facilities to particular 
 building^.'^^ We also have not been able to determine a reliable estimate of retail enterprise market 
shares generally. Moreover, it appears that the existing enterprise competition relies to a significant 
extent on wholesale inputs from ACS, including special access services.”’ Given our conclusions below 
about ihe insufficiency of ACS’s proposed  condition^,'^' we cannot assume the continued availability of 
such inputs on prices, terms, and conditions to allow competitors to increase their supply in response to 
attempts by ACS to exercise market power in the event we were to forbear from dominant carrier 
regulation of ACS’s special access services generally. 

5 5 .  Firm Cost. Sire. Resources. As explained above, we are unable to determine on the record 
before us the market share for ACS or any other carrier for either retail or wholesale special access 
services in the Anchorage study area, which impacts our ability to make findings here, particularly with 
respect to whether ACS incurs sufficiently lower costs than its competitors regarding the provision of 
special access services. 

3. Forbearance Analysis for Dominant Carrier Regulation 

a. Switched Access Services 

56. ACS asks “to be regulated under ‘the same regime under which competitive LECs currently 
operate,”’ similar to the forbearance regime that the Commission granted Qwest for mass market 
witched access services in the Qwest Omaha Order.”’ ACS asserts that it should be treated like any 
other competitive L.EC in the Anchorage market based on the high level of competition and elasticity of 
customer demand.”’ Specifically, ACS seeks forbearance from dominant carrier regulation, comprising 
rate-of-return regulations, certain related tariffing and pricing rules, and section 214 discontinuance and 
transfer of control requirements. If granted forbearance from this regulation, ACS proposes to meet 
certain conditions that provide “further assurance that the interests of both consumers and competition 
will be promoted.”ls4 Among other things, ACS agrees to cap at current levels all interstate switched 

ACS Petition at 41-42. 

See .mpru text accompanying notc 145 149 

.See, e.g., ACS June 29. 2007 Ex Parre Letter at Exh. D. 151.8 

See infia note 250 15, 

li’ ACS Reply at 12 (citing Qwesf Omaha Ordeer. 20 FCC Rcd at 19435, para. 41), 

See. e .g  . ACS Petition at 2. ASC seeks the opportunity to compete on the same terms as competitive LECs for 157 

suitched access customers “through freedom from a prescribed rate stmcture and the ability to file tariffs on one- 
day‘s notice without cost support, on the condition that ACS cap its access rates at current levels and does not 
detanff switched or special access services.” ACS June 29,2007 Ex Purfe Letter at 2. ASC states that it does not 
seek permissive detariffing of any common carrier services; it agrees to continue to file tariffs for switched access 
services, including contract tariffq, effective on one day’s notice. Id. at 2, 5. ACS also agrees to exit the NECA 
pool. See ACS Reply at 13. 

ACS June 29. 2007 Ex Purfr Letter at 1 I 5 4  
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access rates, including the SIX, “such that ACS will be unable to increase the price of any individual 
access service.””’ ACS agrees to be subject to a ceiling for terminating interstate switched access rates 
as are competitive LECs, which is similar to the ceiling that the Commission imposed on Qwest in the 
@vest Omuha ACS asserts that it “is willing to accept downward-only pricing flexibility” in 
order to help it design competitive offerings and better serve its customers.IS7 

(i) Section 10(a)(l) - Charges, Practices, Classifications, and 
Regulations 

57. We find that the criteria of section 10 are satisfied with respect to the requested relief for 
ACS’s mass market and enterprise switched access services, subject to the conditions discussed below. 
First, our forbearance analysis under section 1 O(a)(l) requires that we determine whether enforcement of 
the regulations at issue is not necessary to ensure that charges, practices, classifications, or regulations for 
those services are not unjustly or unreasonably discriminatory.’‘R In its petition, ACS argues broadly that 
ceitain dominant carrier regulation of interstate switched access services, including end-user charges, is 
no longer necessary to ensure that ACS’s rates and practices are just, reasonable and not unreasonably 
discriminatory, and that ACS therefore satisfies the criteria of section lO(a)(l) of the 1996 Act.IS9 More 
spccitically, it contends that the Anchorage telecommunications market has become highly competitive 
and that ACS lacks market power.’b0 Further, ACS argues that the high level of competition for switched 
access services in the mass market and enterprise market will ensure that ACS’s charges and practices 
remain just and reasonable and warrants forbearance from dominant carrier regulation of switched access 
scrvices. Ihl  

5 8 .  Rute-o f iwwn und Turlffing Fur-heurunce.fur Switched Access Services. Based on the 
significant competition ACS faces for both mass market and enterprise switched access services and on 
tlic conditions described below, we conclude that enforcement of dominant camer rate-of-return 
regulations and certain related tariffing and pricing rules is not necessary to ensure that ACS’s charges, 
practices. or regulations are just, reasonable, and not unjustly or unreasonably discriminatory with regard 

1’5 Id. at 2. ACS asserts that it will be unable to seek an increase in rates based on changes in costs or earnings. Id. 
ACS further asserts that if the “downward-only pricing flexibility” relief it seeks through forbearance is granted, it 
would not be able to raise some rates by decreasing others, its “rates would be divorced from its costs, and the 
earnings review requirement for rate of return carriers would no longer be necessary.” Id. at 6. We note, however, 
that ACS IS still subject to the statutory requirement that its rates be just and reasonable. 47 U.S.C. 5 201. If ACS’s 
rates are challenged. it  may be necessary for the Commission to consider its costs and earnings in assessing the 
rcasonablencss of its rates. 

ACS June 29, 2007 Ex Parre Letter at 2. 4; ACS Petition at 50 (citing Qwest Omaha Order, 20 FCC Rcd at l‘h 

lY434-35. paras. 40-41); see ulso ACS Reply at 3. 

ACS .lune 29. 2007 Es Parte Lettcr at 2, 6.  

Sec47U.S.C. 5 IhO(a)(l). 

Src ACS Petition at 29-45 

Scr ,  c g . ,  id. at 20. 

/ d  .we U/SO ACS Reply at 11  

1’7 

I ‘Y  

I <‘2 

lhll 
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to end users and access customers.lh' Accordingly, we forbear from those regulations with respect to 
switched access services. 

59. We adopt certain conditions on this grant of forbearance to address the special problem of 
carrier's carrier charges, where all LECs have monopoly power over the rates that they charge carriers 
wishing to terminate calls to their end user customers. In the CLEC Access Charge Reform Order, the 
Commission found that interexchange carriers are subject to the monopoly power that all competitive 
I.I'Cs wield over access to their end users, and that camers' camer charges cannot be fully deregulated."' 
In addition, section 254(g) requires interexchange carriers to geographically average their rates and 
thereby to  spread the cost of both originating and terminating access over all their end users. 
Consequently, because interexchange carriers are effectively unable either to pass through access charges 
to their end users or to create other incentives for end users to choose LECs with low access rates, the 
party causing the costs ~ the end user that chooses the high-priced LEC -~ has no incentive to minimize 
costs. As a result, the Commission imposed a permissive detariffng regime through section 61.26 that 
permits the tiling of tariffs on one day's notice without cost support (and presumes the access charges that 
Competitive LECs charge their camer customers to be just and reasonable) where the rates are at or below 
a benchmark that is "the rate of the competing ILEC." Competitive LECs are subject to mandatoly 
detariffng of any rates that exceed that benchmark."' The Commission does not otherwise regulate the 
rates charged pursuant to any other arrangement that competitive LECs may reach with interexchange 
call-iers. 

I h4 

60. To ensure that our forbearance today does not result in rates that are unjust or unreasonable 
by virtue of the problems identified in the CLEC Access Charge Reform Order, and in light of the 
"unique nature'' of the access market in Anchorage."' we condition this forbearance upon: (1) ACS's 
capping at current levels all of its interstate switched access rate elements, including those charged to 
carriers and end-users;lhR and ( 2 )  ACS's compliance with the same regime under which competitive LECs 
currently operate. with the exception that ACS must file tariffs for switched access and end-user rates, 
which may be done on one day's notice,"' and cannot charge rates higher than the rate ceilings we adopt 

Specifically. we forbear from applying the following rules only to the extent they apply to dominant carrier 
switched access and end-user rates and on the condition ACS complies with provisions applicable to nondominant 
cairiers: 47 C.F.R. $$ 1.773(a)(iii). 61.38. 61.54. 61.58, 61.59, 63,03(b)(2), 63.71, Part 65, Part 69, Subparts Aand 
B 

I h ?  

CLECAccess Charge Reform Ordw. 1 h FCC Rcd at 9938, para. 38 

Id. at 9935-36. para. 31 

Id. at 9925. para. 3; .we ulso 47 C.F.R. $ 61.26. 

CLECAces.s Cliut-ge Refbrm Order, 16 FCC Rcd at 9938, para. 40. 

Id. at 9938. para. 39 

We cap each rate element so rates for some services may not be raised to recapture revenue lost from other 
services. See ACS June 29, 2007 Ex Purle Letter at 4. However, we decline to require ACS to cap the rates for its 
special construction tariffs, which ACS explains are based on "time and materials'' charges that have no preset rates. 
S w  id at 2 n. 1 .  We find that a cap on special construction tariffs would he difficult to administer in light of the 
manner in which ACS's special construction rates are determined. and is unnecessary as a condition to satisfy the 
criteria of section 10, particularly in the switched access market given the ubiquity of ACS's network facilities. 

1,1 i 

! (31 

i n i  

li.6 

I,,- 

! h i  

ACS may also file tariffs on seven or 15 days' notice and receive deemed lawful treatment for those rates, similar 1 bo 

ti1 competitive 1.ECs. 
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as conditions in this order. Thus, ACS will be subject to a ceiling on terminating interstate switched 
access rates similar to the benchmark that the Commission imposed on Qwest pursuant to section 61.26 of 
thc Commission’s rules.”” Accordingly, we extend to ACS the current benchmark that applies to all of 
its competitors ~ ACS’s tariffed rate as ofJune 30, 2007  which will also serve as the benchmark for 
other I I C s  operating within ACS’s service temtory in the Anchorage market. 

61. In addition, based on the unique circumstances in the Anchorage market, we grant ACS 
forbearance from the rate-of-return regulation that applies to ACS’s mass market and enterprise switched 
access services in Anchorage, subject t o  certain additional conditions. First, as a condition of this relief, 
ACS may not seek rate increases from the Commission under the rate-of-return framework, which we 
bclieve ensures that ACS no longer will have the ability to seek rate increases based on ~ndereamings.’~’  
Second, we require ACS to continue to file all contract offerings as contract tariffs, as GCI  suggest^."^ 
W c  agree with GCI that such a requirement will help maintain the transparency, and facilitate the 
evaluation, of ACS’s rates and offerings. 
prohibited from offering switched . . . access services pursuant to individual customer  contract^."'^^ The 
transparency associated with ACS’s contract tariff filings will aid the evaluation of its compliance with 
the other conditions of this order, including the requirement that the rates for ACS’s switched access 
services not increase above current levels. Finally, we reject GCI’s argument that ACS should not be 
allowed to obtain deemed lawful treatment of its tariffed rates.”’ Deemed lawful status is available to all 
I.t-.Cs, including competitive LECs, that meet the requirements of section 204(a)(3) of the Act, and GCI 
has shown no reason why deemed lawful status should not apply in the case of ACS.176 Given these 
conditions, we find that continued application of dominant carrier tariff filing requirements is no longer 
necessary to ensure just. reasonable, and not unjustly or unreasonably discriminatory charges and 
practices. 

171 As GCl observes, “[rlate-of-return carriers are currently 

62. Further, because ACS’s special access services and services outside of the Anchorage study 
area will remain subject to rate-of-return regulation, we need to ensure that the allocation of common 
costs assigned to ACS o f h c h o r a g c  and its affiliates located outside of Anchorage does not disadvantage 
,ICs customers in any area. ACS proposes the following to maintain the allocation of common costs 
assigned to ACS of Anchorage and its affiliates at current levels: 

The regulated joint and common expenses assigned to ACS of Anchorage as a percentage 
of regulated joint and common expenses assigned to all commonly owned ACS ILECs 
will not be lower than in Calendar Year 2005. USF Data Collections reports used to 
compute Study Area Cost per Loop for each ACS LEC study area will be provided to 
GCI for the sole purpose of computing the percentage ofjoint and common expenses 

Qu~.s t  Omuhu Order, 20 FCC Rcd al  19435. para. 41: ACS Petition at 50. 

ACS lune 29. 2007 Ex Purte Letter at 2 .  

See Letter from Brita D. Strandberg. Counsel for General Communication Inc., to Marlene H. Dortch, Secretary, 

I-,! 

1 - 1  

17: 

FC’C. WC Docket No. 06-109 at 3 (filed June 6,2007) (GCI June 6,2007 Ex Purte Letter). We note that ACS 
agrees to this condition. ACS June 29.2007 Ex Purte Letter at 5 
I - :  

Sw GCI lune  6 .  2007 E.a Parte L.etter at  3 

Id. at 3 n.4 (citing Multi-Association Group (MAG) P l m f o r  Regulution of Interstate Sewices qfNon-Price Cap I -4 

lni,unihent Curriers und Interexchange Curriers, 19 FCC Rcd 4122,4143-44 (2004)). 

Sei GCI Comments at 29 

Sw 47 U.S.C. 204(a)(3) 

1-5 

1-6 
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assigned to ACS of Anchorage. This percentage will be computed annually by dividing 
the sum of“Tota1 Corporate Operations” (FCC Part 32 accounts 6710 and 6720, currently 
line 565) plus total “General Support Expense” (FCC Part 32 Account 6120, currently 
line 350) for Anchorage (SAC 613000) by the sum “Corporate Operations Expense” and 
“General Support Expense” for all ACS LEC study areas (ACS-Anchorage, 613000; 
ACS ofthe Northland-Sitka. 613020; ACS of the Northland-Glacier State 613010; ACS 
of Alaska-Greatland, 613022; ACS of Alaska-Juneau, 613022; ACS of Fairbanks 
613008). l f the calculation for any given year shows that the percentage of “Corporate 
Operations Expense” and “General Support Expense” assigned to ACS of Anchorage has 
decreased below the 2005 percentage, joint and common expenses in the final access cost 
studies and USF submissions for all other ACS study areas will be adjusted downward 
proportionately. The downward adjustment will be of a magnitude that a re-computation 
of the USF Data Collection reports using the adjusted numbers would bring the 
percentage ol‘joint and common expenses assigned to ACS of Anchorage up to the 2005 
ratio.”’ 

Wc adopt this proposal as a condition of this order to address concerns that ACS might recover costs 
disproportionately from customers in other areas of Alaska. 

63. Discontinrranre and Strranilined Trans& of Control Forbearance. For all mass market and 
enterprise switched access services, we find that continued application of our dominant camer 
discontinuance rules is not necessary to ensure that ACS’s charges, practices, or regulations are just, 
reasonable, and not unjustly or unreasonably discriminatory so long as discontinuance of service by ACS 
is subject to the Commission’s discontinuance rules for nondominant carriers.”’ We conclude that 
subjecting ACS to a 60-day automatic grant period for discontinuance of service, and a 30-day comment 
period for affected customer notice, is not necessary under section lO(a)(l), where GCI and other 
competitive LECs are subject to a 30-day automatic grant period and 15-day comment period. Where 
such a significant share of customers have selected camers other than ACS, we find that continuing to 
impose more onerous discontinuance requirements on ACS is no longer necessary to ensure just, 
reasonable, and not unjustly or unreasonably discriminatory charges and practices. As a condition of this 
forbearance and to ensure the criteria of section 10 are satisfied, we require ACS to comply with the 
discontinuance requirements that apply to nondominant  carrier^."^ For similar reasons, we forbear from 

17- 

4CS July 25, 2007 E.r Purle Letter at 2 

47 C’.F.R. t; 63.7I(a)(S). (h)(4), (c). I -? 

I79  S w  id. t; 63.7 1. We note that ACS also proposes to condition forbearance from dominant carrier regulation of its 
special access services generally on ACS being prohibited from withdrawing any currently available interstate 
access service ahsent GCI‘s approval. See ACS July 25,2007 €1 Parte Letter at 3 ( “If GCI is using any interstate 
access service that ACS wishes to discontinue, ACS will leave that service in place and fulfill new orders for that 
service for GCI at the then-effective rate until GCI chooses to discontinue the service.” ). We further note that GCI 
asserts that this condition, in conjunction with the other conditions in the record, would be sufficient to ameliorate 
its concerns about special access forbearance. S ~ P  Letter from John T. Nakahata, Counsel for General 
Communication Inc.. to Marlene H. Dortch. Secretary, FCC, WC Docket No. 06-109 at 2 (filed July30.2007) (GCI 
July 30. 2007 €.r Purte Letter). Nonetheless. we do not find that condition sufficient or appropriate to address the 
concerns discussed above that lead us to conclude that the requested special access forbearance does not satisfy 
section I O .  In particular, even if the additional proposed condition addresses the concerns of GCI, it does not 
address ACS’s other special access customers. Thus, we find it insufficient, even in conjunction with other 
conditions in the record, to satisfy any of the prongs of section 10(a) with respect to ACS’s special access services 
generally. Moreover, the condition would appear to favor GCI over other competitors, which we find inconsistent 
with the public interest under section 10(a)(3). 
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applying our streamlined transfer of control rules to ACS as a dominant carrier. conditioned upon 
treatment of ACS as a non-dominant carrier under these rules.’” 

(ii) Section 10(a)(2) - Protection of Consumers 

64. The second criterion under section 10 requires that we assess whether enforcement of the 
Cmmiission’s dominant carrier regulations as they apply to mass market and enterprise interstate 
switched access rates, including end-user charges, is not necessary for the protection of consumers. 
AC‘S asserts that it satisfies the criteria of section 10(a)(2) because the “high level of facilities-based 
compctition in Anchorage and the continued regulation of ACS’s rates and practices” will protect 
consumers.1R2 In particular, ACS asserts that, in addition to competition, requirements other than 
dominant carrier regulation, such as sections 201 and 202 of the Act, are sufficient to protect consumers 
from any camer attempting to charge unreasonable rates.’” It further argues that forbearance from 
certain dominant common carrier regulation would allow ACS greater flexibility with respect to its 
pricing and service offerings that would benefit consumers.IR4 Moreover, ACS asserts that its proposal to 
cap at current levels all switched access rates and accept downward-only pricing flexibility will further 
protect consumers.l” 

181 

6 5 .  For many of the  same reasons that led us to conclude that section lO(a)(l) is satisfied, we also 
conclude that section 10(a)(2) is satisfied with regard to a limited set of dominant camier regulations, 
cmiprising rate-of-return regulations, certain related tariffing and pricing rules, and section 214 
r c g t ~ l a t i o n . ~ ~ ~  Most notably, in light of GCI’s capture of [REDACTED] residential access lines 
compared to ACS’s [REDACTED] residential access lines,’” and GCI’s [REDACTED] enterprise 
switched access lines compared to ACS’s [REDACTED] business retail switched access lines,1x8 
continuing to subject ACS to these requirements does not enhance consumer protection. Also critical to 
our finding that consumers will not be harmed is the condition requiring ACS to cap all of its switched 
access rates at current levels on an “absolute” hasis for each rate element, rather than on an averaged 
basis. Thus, consumers will be protected by this downward-only pricing flexibility for ACS, and there 
will be no opportunity for the rates of some elements to be raised to recapture revenue lost from other 

47 C.F.R. t; 63.01(b)(2). , 9,l 

Is’ 47 U.S.C. 5 160(a)(2). 

’” AC‘S Reply at 23: see ul.so ACS Petition at 45-5 1 

See ACS Reply at 24. Section 201 ofthe Act mandates that carriers engaged in the provision of interstate or I h i  

foreign communication service provide service upon reasonable request, and that all charges, practices, 
classifications. and regulations for such service be just and reasonable. 47 U.S.C. $ 201. Section 201 also 
empowers the Commission to require physical connections with other carriers, to establish through routes, and to 
determine appropriate charges for such actions. Id. Section 202 states that it is unlawful for any common camer to 
make any unjust or unreasonable discrimination in charges. practices, classifications, regulations, facilities, or 
services. or to make or give any undue or unreasonable preference or advantage to any person or class of persons. 
Id 5 202. 

4 C S  Petition at 2-3 

See ACS June 29, 2007 Ex Parre Letter at 4, h 

Sw supra paras. 5 8 .  6 3 .  

Set, supra para. 39. 

See supr.u para. 43. 
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services 

(iii) Section 10(a)(3) - Public Interest 

66. The third criterion of section 10 requires that we determine whether forbearance from 
applying our dominant camer regulations for switched access services and end-user charges, including 
our rate-of-return regulations, related tariffing and pricing requirements, and our section 214 transfer of 
control requirements, is consistent with the public interest.IR9 In making this determination, the 
Commission shall consider whether forbearance will promote competitive market conditions, including 
the extent to which forbearance will enhance competition among providers of telecommunications 
services. ACS argues that “asymmetric regulation is hobbling the ability of ACS to compete with its 
more than evenly matched competitor in GCI.”I9’ ACS, for example, argues that it faces burdensome 
dominant camer tariffing requirements, like those that applied to Qwest prior to the relief granted in the 
Qwest Omuhu Order.’92 ACS argues that a grant of forbearance relief is in the public interest because it 
will promote competitive market conditions by allowing ACS greater flexibility in its price and service 
offerings, “likely triggering better price and service offerings from GCI.”192 

190 

67. Consistent with our findings in the Qwe.~.st Omuhu Order. we conclude that forbearing from 
our dominant camer regulations that apply to interstate switched access rate elements, including those 
charged to both carriers and end-users, is consistent with the public interest.’94 Specifically, we find that 
such forbearance will enhance the vigorous competition that has emerged in the Anchorage market and 
will serve the public interest. Accordingly, we no longer apply to ACS the dominant camer regulations 
that apply to interstate switched access and end-user services, including our rate-of-return regulations, 
related tariffing and pricing requirements, and our section 214 req~i rernents . ’~~ We believe that ACS will 
price its mass market and enterprise interstate switched access services competitively without this level of 
burdensome regulatory oversight because it is subject to sufficient c ~ m p e t i t i o n . ’ ~ ~  Further, as the 
Commission stated in the Qwest Omuhu Order, in environments that are competitive for end users, 
applying dominant carrier regulations limits a camer’s “ability to respond to competitive forces and, 

47 U.S.C. 5 lhO(a)(3) 

Id. .$ 1 hO(b) 

ACS Petition at 52. 

I119 

I W  

141 

lo’ I d  (citing Q w r t  Omaha Order, 20 FCC Rcd at 19437, para. 46 nn.116-17). ACS states that the 15-day tariff 
notice requirement that applies to it gives competitive LECs the opportunity to respond to ACS’s filed rate or 
service changes or to get to market first with a new price or service offering before ACS tariff becomes effective. 
Id ACS further states that this loss of the “first mover advantage” deprives ACS “of any incentive to file for 
reduced prices because GCI always can beat it to the market,” thus depriving consumers of the benefits of greater 
competition. Id. 

Sec. e.&. ACS Shelanski Decl. at 14. 

47 U.S.C. 9 160(a)(3). 

Congress has dirccted us to consider, i n  makmg our determination under section IO(a)(3), whether forbearance 

I“1 

I “ *  

I U i  

will promote competitive market conditions. including the extent to which forbearance will enhance competition 
among providers of telecommunications services. See 47 U.S.C. 9 160(b). As discussed above, our forbearance 
from applying certain dominant carrier regulation to ACS will enhance the vigorous competition in the Anchorage 
market. 

I‘i6 See sirpru para. 65 
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therefore. its ability quickly to offer consumers new pricing plans or service packages.””’ Similarly, 
forbearance in these circumstances will help ACS compete more vigorously and offer consumers more 
choice and prices that respond to market forces. 

68. We also do not believe that reduced regulation will harm competition or consumers. 
Sipificantly, as discussed above, we have found that the ceiling we impose on individual switched access 
ralc elements as a condition of our forbearance provides protection against the possibility that competition 
might be harmed. Market pressures, moreover, created by GCl and other competitors, will force ACS to 
price its interstate exchange access services competitively, or face further loss of market share for these 
scr\kxxhYx As a rcsult of ACS’s substantially diminished market position in Anchorage, rate-of-return 
regulation aud related rules, such as section 61.38 which requires the provision of cost support for rate 
changes, no longer serve their intended regulatory purpose with respect to interstate switched access and 
end-user rates in Anchorage, and thus this level of burdensome regulation is not consistent with the public 
interest. I99 

69. We agree with GCI, however, that to ensure that the increased regulatory parity between ACS 
and competing carriers such as GCl is in the public interest, it is necessary to adopt certain additional 
conditions on ACS, besides the ceiling on individual rate elements. First, we condition our grant of 
forhearance on ACS’s not participating in the NECA pooling process and tariffs for the Anchorage study 
arcs. X l )  As a member of the NECA common line pool, ACS would receive payment of its costs from 
NECA irrespective of the amount that ACS actually collects from its customers.20’ We agree with GCI 
that permitting ACS to remain in the NECA pool with regard to Anchorage would provide an implicit 
subsidy unavailable to its competitors and at odds with ACS’s request to end rate-of-retum regulation?02 
We also note that ACS does not object to this condition.”’ 

70. Second, we condition ACS’s receipt of ICLS. In the MAG Order, the Commission created 
the IC1.S mechanism to compensate rate-of-return carriers for the interstate loop costs that they could not 
otherwise recover due to the cap on the SLCs that rate-of-return carriers assess on their end-user 
customers: Yl4 ACS seeks forbearance from the SLC caps applicable to rate-of-return carriers?05 Upon 

I “ ?  Q*rsr Omahu Order. 20 FCC Rcd at 19437, para. 47. 

We again rely on the benchmark condition described above to correct for the fact that the access service market 1‘)s 

otherwise does not allow competition to discipline rates. 

17  C.F.R. 5 61.38 

ACS requests forbearance from section 69.3(e)(9) of the Commission’s rules to allow it to exit the NECA pool 

,w 

1011 

for the Anchorage study area but to keep its remaining study areas in the NECA pool. ACS July 25,2007 Ex Parte 
Letter at 2: see 47 C.F.R. fi 69,3(e)(9)(requiring that a telephone company and its affiliates participate in the NECA 
common line tariff pool with respect to all study areas). We find that to avoid disruption to customers in ACS’s 
study areas outside Anchorage and because a condition of the forbearance granted by this order requires ACS to exit 
the NECA pool for the Anchorage study area, there is good cause to waive this rule. 47 id. $ 1.3; see also WAIT 
Kodm 1’. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969) (WAITRadio), wit .  denied, 409 U.S. 1027 (1972). We thus 
dcny as moot ACS’s request that we forbear from application of this rule. 

GCI Comments at 24. 

Id. at 24-25, 

2111 

”” ACS June 29, 2007 Ex Parte Letter at 8, 
3 4  .~i .r l tr~Associat ion Cmup (MAG) Plunfor Regulation of Interstate Services ofNon-Price Cup Incumbent Local 
E.whangr Carriers and Interexchange Carriers; Federal-State Join/ Board on Univer.sa1 Service; Access Charge 
(continued.. ..) 
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grant of its forbearance request, ACS would no longer be subject to the SLC caps, and would therefore be 
able to fully recover its common line costs from its end users, negating its eligibility to receive ICLS. 
AC'S, however, has agreed to cap its interstate switched access rates, including its SLCs, at their current 
le\ds.'"' Given that ACS's SLCs will be capped at their current levels, thereby precluding ACS from 
increasing these rates to recover its interstate loop costs, we believe that it is consistent with the purpose 
ofthe ICLS mechanism to permit ACS to continue to be eligible to receive ICLS. ACS will remain 
eligible to receive ICLS only so long as its SLCs remain capped at current levels?07 

71. ICLS is provided to both rate-of-return ETCs and competitive ETCs in a study area based on 
the incumbent LEC's embedded costs."'x After the grant of its forbearance request becomes effective, 
ACS will no longer be required to calculate its common line revenue requirement per study area pursuant 
to Part 69 of the Commission's rules."" Therefore, ACS's ICLS amounts will no longer be calculated in 
thc same manner as is ICLS for other rate-of-return regulated incumbent LEC ETCs pursuant to section 
54.901(a)."" GCl has proposed, and ACS has agreed, that, as a condition of granting its forbearance 
request, ACS's ICIS  amounts would be set at the current competitive ETC per-line level.2" After grant 
of the forbearance request, all ETCs in ACS's Anchorage study area, including ACS, would receive ICLS 
at the same per-line support amounts. We find that ACS's ICLS shall be set at the per-line level of ICLS 

(Ciintinued from previous page) 
R h m  for Incumbent Local Exchange Carriers Subject ro Rate-of:Retui-n Regulation; Prescribing the Aurhoriied 
Roli, o/Refumfiir Intervtale Services of Local Exchange Curriers, Second Report and Order and Further Notice of 
Proposed Rulemaking in CC Docket No. 00-256. Fifteenth Report and Order in CC Docket No. 96-45, and Report 
and Order in CC Docket Nos. 98-77 and 98-166, 16 FCC Rcd 19613,19667, para. 128 (2001) (MAG Order). 

47 C.F.R. b 69.104. Section 69.104 is in subpart B ofthe Commission's Part 69 rules. 47 C.F.R. Part 69, > m i  

Subpan 8. ACS seeks forbearance from suhparts A and B of the Commission's Part 69 rules. ACS Petition, App. 
A at 5 

.4CS June 29, 2007 Ex Pat-/e Letter at 2 (stating that "all regulated interstate access rates will he capped at 20h 

cun-ent rate levels, such that ACS will be unable to increase the price of any individual access service"). 

The Commission has adopted ACS's commitment to cap its interstate switched access rates, including its SLCs, 20' 

as a condition of forbearance. ACS's SLC caps, therefore, cannot be eliminated or modified absent future 
Commission action. 

"" 47 C.F.R. t; 54.901 

ld.  $ 54.901(a) (providing that ICLS for rate-of-return ETCs is based on their common line revenue requirements LOU 

per study area, minus certain enumerated amounts). 
2 I/! 

GCl Reply Comments at 26: ACS Reply Comments at 13; 47 C.F.R. 5 54.901(b). ACS requests forbearance 
from the revenue requirement calculations in section 54.901(a) of the Commission's rules, and from section 54.903 
of the Commission's rules, to the extent it requires ACS to file FCC Forms 508 and 509. ACS July 25,2007 Ex 
Porte I etter at 4: see 47 C.F.R. st; 54.901(a), 54.903 (requiring rate-of-retum carriers to file FCC Form 508 - ICLS 
Projected Annual Common Line Revenue Requirement, and FCC Form 509 - ICLS Annual Common Line Actual 
C w t  Data Collection). We find that, because a condition of the forbearance granted by this order requires ACS to 
rrceive ICLS at the existing per-line rate, rather than based on the rate-of-return regulated carrier requirements in 
section 54.901(a), there is good cause to waive these rules. 47 C.F.R. 5 1.3; see ulso WAITRadio v. FCC, 418 F.2d 
1 1  53. 1159 (D.C. Cir. 1969) (WAVTRudio), cerr. denied, 409 US. 1027 (1972). We thus deny as moot ACS's 
request that we forbear from application of these rules. 

I1 I 
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provided to competitive ETCs on the effective date of this order subject to Commission modification in 
its universal service reform proceedings.’” 

72. We note that our grant of ACS’s forbearance petition in no way alters its obligation to 
contribute to the uni\,ersal service fund.”’ After grant of i ts  request, to the extent that ACS chooses to no 
longer assess federal end-user subscriber line charges, ACS must identify the interstate portion of fixed 
local exchange service revenues for universal service contribution  purpose^."^ ACS states that it will 
impute the tariffed SLC rates when calculating its universal service contributions.21i As discussed above, 
as a condition of this forbearance grant, ACS’s SLC rates will be capped. ACS will be able, however, to 
reduce its tariffed SLC rates, thereby reducing the amount it contributes to the universal service 
‘ l o  preclude ACS from using its forbearance grant to significantly reduce its universal service 
contribution amounts, therefore, ACS shall use the June 30, 2007, residential and single-line business 
SLC rate and the multi-line business SLC rate to calculate the interstate end-user revenues on which its 
universal service contributions are based. In addition, we note that section 54.712 of the Commission’s 
rules dictates the manner in which contributors to the universal service fund are permitted to recover their 
contributions from end users.217 

73. We believe that this conditional forbearance from dominant carrier regulation in Anchorage 
will serve the public interest by increasing the regulatory panty among providers of mass market 
interstate exchange access services in that market. As a result of our decision today, the playing field 
between ACS and GCI will be leveled to the extent ACS will no longer be subject to dominant carrier 
rcgulations for its mass market and enterprise interstate switched access services. In light of the 
competitive findings above, we believe this outcome is warranted and serves the public interest.218 

b. Mass Market Broadband Internet Access Transmission Services 

74. We find that the criteria of section I O  are satisfied with respect to the requested conditional 
relief for ACS’s mass market broadband Internet access transmission services, conditioned upon ACS 
tiling, and having approved by the Commission, a description of how it will address the cost allocation 
~niplications of this forbearance before it exercises this relief. In the Qwest Omaha Order, the 
(’ommission granted Qwest forbearance from rate-of-return and tariffing requirements for mass market 
broadband Internet access transmission services.”‘ Subsequent to the adoption of the Qwest Omuha 
Order. the Commission released its Wireline Broudhand Internet Access Services Order, which, among 

?I.‘ We note that the per-line IC1.S amount must be based on actual common line cost and revenue data pursuant to 
section 54.903(a)(4) of the Commission’s rules. 47 C.F.R. 5 54.903(a)(4). Because the effective date of this order 
falls during the last two quarters of the calendar year. the per-line ICLS in Anchorage is based on the actual common 
line cost and revenue data tiled by ACS on December 31. 2006. Id. Therefore, we find it appropriate to set ICLS 
wpport at this rate. 

‘ I ’  See 47 C.F.R. $ 9  54.706, 54.709 

Sw Telecommunications Reporting Worksheet, FCC Form 499-A, Instructions at 25 (2007) 

A C S  July 25. 2007 h Purle Letter at 4. 

See 47 C.F.R. t; 54.709 (contributions to the universal service fund are based on end-user telecommunications 

I l i  

? l ~  

: i n  

rcvenues). 
?I ’  

: I \  

’1’1 

Scv id. $ 54.712 

.%e .rirpru para. 65 

QMWI Omahu Order, 20 FCC Rcd at 19435. para. 42 
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other things: (1) determined that wireline broadband Internet access service is an information service; (2) 
concluded that the wireline broadband Internet access services market is an evolving market characterized 
by emerging intermodal and intramodal competition; and (3) held that facilities-based wireline broadhand 
Internet access servicc providers were free to offer the transmission component of wireline broadband 
Internet access service on either a common carrier or non-common carrier basis, if they chose. 
Consequently, the Wireline Broudhand Internet Acce.m Services Order effectively supplants the need for 
relietfor these services like that granted in the @est Omahu Order, at least for price cap carriers.22a 

75.  With respect to rate-of-return carriers, the Commission likewise granted relief from tariffing 
rcquirements for wireline broadband Internet access transmission services. However, with respect to rate 
regulation, and the ability to offer wireline broadband Internet access transmission services on a non- 
common carrier basis, the Cornmission further observed in the Wireline Broadband Internet Access 
Sm,ices Order that “all rate-of-return carriers that have participated in this proceeding have stated that 
they wish to continue offering broadband transmission service as a Title 11 common carrier service.”*” 
Thus. the Commission did not address cost allocation issues for rate-of-return carriers that, as a practical 
matter, are a prerequisite to a carrier’s availing itself of the ability to offer the transmission component of 
wireline broadband Internet access services on a non-common carrier basis.222 Rather, the Commission 
held that “[i]n the event that an earnings determination is needed for some ratemaking purpose,” as would 
be the case under rate-of-return regulation, “the affected carrier will have to propose a way of removing 
the costs of any non-Title 11 services from the computation.”2zi This was necessary because the 
(‘ommission found that, although carriers were allowed to offer wireline broadband Internet access 
transmission service on  a non-common carrier basis, for accounting purposes the activities of incumbent 
LECs associated with these offerings would continue to be treated as regulated under Part 64 of the 
Commission’s rules.”4 Thus, unless there likewise is an appropriate allocation of a rate-of-return 
carrier‘s costs for the non-common carrier provision of DSL transmission service, those costs could be 
recovered through increases in the rates for other interstate special access services that remain subject to 
rate-of-return regulation. 

76. Although the Wireline Broadband Inlevnet Access Services Order was not principally 
conducted as a section 10 forbearance proceeding, the Commission concluded in that order that “the 
reasons that persuade us not to require that the transmission component of wireline broadband Internet 
access service be offered as a telecommunications service under Title I1 also persuade us that application 
of thc tariffing provisions in Title I1 is ‘not necessary to ensure that the charges, practices, classifications, 
or  regulations by, for, or in connection with that telecommunications carrier or telecommunications 
service are just and reasonable and are not unjustly or unreasonably discriminatory’ within the meaning of 
section I U ( ~ ) ( I ) . ” ” ~  

:2,1 We note that although the Wireline Broadband Inrerner Access Services Order was adopted before the Qwes! 
Omuhu Order, the Wireline Broadhand Inlet-ner Access Services Order relief did not take effect until November 16, 
2005. which was after the Qwest Omaha forbearance statutory deadline. See Appropriate Frameworkfor 
R~-oa~lbanil.4cce.s.s to rhe Inrernel o v w  Wireline Facilities, 70 Fed. Reg. 60222 (Oct. 17, 2005). 

~ - ’  W’hline B,-,,adha,idInterncr Access Srrvices Order, 20 FCC Rcd at 14927, para. 138. 

~.’’. s e e  Id. 
,,, 

Id. at 14927. para. 137. 
Id. at 14926, para. 135. 

Id. at 14902, para. 91 

1 2 3  

,,$ . -  
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77. The Commission went on to hold in the Wireline Broadband Internet Access Services Order, 
that "[tlhe need to attract end user and ISP customers also makes clear that tariffing 'is not necessary for 
the protection of consumers' within the meaning of section 10(a)(2).33226 In particular, the Commission 
found that regulatory relief would better enable carriers to offer innovative service arrangements than 
would be the case if tariffing obligations 

7 8 .  Finally. in the Wireline Broudhand Internet Access Services Order, the Commission 
concluded that regulatov relief for broadband Internet access telecommunications offerings is in the 
public interest within the meaning of section 10(a)(3) because it gives camers greater freedom in how 
they offer broadband Internet access transmission as a telecommunications service, promoting 
competitive market conditions?'x 

79. We find no basis in the record for reaching a different conclusion here, and likewise find that 
the criteria of section 10 are met. We note that the evidence indicates that ACS already faces significant 
internodal competition for broadband Internet access services today. Although the analysis of the market 
for broadband Internet access service does not hinge on static market share data, we note that the evidence 
regarding the Anchorage market supports the finding of significant internodal broadband hternet access 
competition, with ACS possessing [REDACTED] of the broadband Internet access services market. 

80. As discussed above, however, before a carrier may exercise the regulatory relief (beyond 
relief from tariffing obligations) granted in the Wireline Broadband Internet Access Services Order, the 
C'ommission identified an additional issue ~~ cost allocation ~ that would need to be addressed by 
providers. such as rate-of-retum carriers, for which an earnings determination is used for ratemaking 
purposes. We find that ACS has not addressed the cost allocation concerns here, given the continued rate 
 fretur urn regulation of its special access services, as well as its services outside of the Anchorage study 
area. Consequently, we require as a condition of forbearance that ACS file, and have approved by the 
Commission, a dcscription of how it will address the cost allocation implications of this forbearance 
bcfore it exercises this relief."' Our evaluation of ACS's proposed cost allocation for these services thus 
will help to ensure that the rates for special access services will continue to he just and reasonable. 

~~ 

"" id. at 14902. para. 92. 

. -  Id. 
, > -  

'"id at 14902. para 93 
-7,; ~. 1-c comply with this requirement in the event ACS intends to offer these services directly on a non-common 
carrier basis, ACS must file with the Commission a detailed description of the methods it will use to ensure that the 
costs and revenues of its wireline broadband Internet access transmission operations are excluded from the 
ratemaking calculations for those services that are still subject to Title 11 regulation. In particular, ACS must address 
iii its filing how it will allocate relevant costs between those services it will offer on a non-Title I1 basis and those 
hervices that remain subject to Title I1 regulation. Additionally, ACS shall identify in its cost support for all future 
interstate tariff filings. the costs and revenues it has removed from its interstate ratemaking computations for those 
0 1  its wireline broadband Internet access transmission services that are classified as regulated for cost allocation 
purposes, but are not subject to Title 11 regulation as a result of this forbearance relief. In particular, without 
deciding here what an appropriate allocation would be, any allocation of costs and revenues proposed by ACS 
\hould not result in an increase in special access rates due to the relief granted herein. Alternatively, if ACS chooses 
to offer wireline broadband Internet access transmission on a non-common carrier basis through a nonregulated 
affiliate. it must comply with the affiliate transactions mles for any transactions it has with that affiliate in 
connection with those transmission services. See 41 C.F.R. 5 32.27. 
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8 I .  We note that ACS does not seek, nor do we grant in this order, forbearance from section 
154(k) of the Act as it applies to ACS’s mass market broadband Internet access services. That section 
provides that “[a] telecommunications carrier may not use services that are not competitive to subsidize 
services that are subject to Competition, and that “[tlhe Commission, with respect to interstate services, 

shall establish any necessary cost allocation rules, accounting safeguards, and guidelines to ensure 
that services included in the definition of universal service hear no more than a reasonable share of the 
joint and common costs of facilities used to provide those services.” We find that specifying ACS’s 
responsibility prior to it availing itself o f t h e  forbearance relief for wireline broadband Internet access 
transmission servjce is necessary to fulfill section 254(k)’s mandate that the Commission “shall” ensure 
that telecommunications carriers comply with the requirements of section 254(k). We further observe 
that, were such legal obligations not to apply to ACS, forbearance would not be warranted.”” Rather than 
denying such forhearance relief.’7’ we find it consistent with the deregulatory goals of section lo:’* and 

? li, 
As an initial matter, we find that the forbearance sought by ACS would not be in the public interest under section 

I O(a)(3) absent this action by ACS. We find that the Wireline Broadband Internet Access Sen.ices Order’s 
Iramework struck the appropriate balance between deregulation, in light of the competition in the emerging market 
for wireline broadband Internet access services, and the mandates of section 254(k). See generally Wireline 
Bi.mdhand Inier-net Arr.e.s.s Senire.7 Order, 20 FCC Rcd 14853. Although the evidence in this proceeding is 
i onsistmt with the findings in the Wr-eline Broadhand Internet Access Services Order, we find no basis in this 
record to deviate from that framework with respect to the necessity of addressing cost allocation issues before 
provider.;, such as rate-of-retum carriers, for which an earnings determination is used for ratemaking purposes could 
avail themselves of regulatory relief. Thus, in light of the Commission’s prior determination that its Wireline 
81-aadband Internet .4cress Sen,ice.s OF-dw framework struck the proper public interest balance, including both the 
relief granted and its identification of the cost allocation concerns that must be addressed, we find that deviation 
from that framework would not be in the public interest. Fones4all Corp. Petition for  Expedited Forbearance 
[.‘i?dw 47 U.S.C. ,$ 16(l(ci and Section 1.53 from Application qfRule 51.319(d) to Competitive Local Exchange 
Carriers Using Unhnndled Local Switching to Provide Single Line Residential Service to End Users Eligible for  
State o~’Fc.derul Lifiline Senjicr. WC Docket No. 05-261, Memorandum Opinion and Order, 21 FCC Rcd 1 1  125, 
I 1132-22, para. 14 (2006) (concluding that it would not be in the public interest for the Commission to forbear from 
its unbundling rules where the petitioner had not presented any new evidence or change in circumstances that would 
warrant revisiting the Commission’s carefully calibrated balancing test under section 25 l(d)(2)(B) to determine the 
appropriate amount of unbundling). We likewise find that, absent this action by ACS, ACS’s requested forbearance 
dnes not satisfy sections lO(a)(l) or (a)(2). As noted above, because ACS’s wireline broadband Internet access 
transmission revenues are treated as regulated for accounting purposes, they would be included as part of a ACS’s 
special access revenues for purposes of rate-of-return calculations, and thus an allocation would be necessary. 
‘Therefore. absent an appropriate allocation of the camer’s costs for wireline broadband Internet access transmission 
\ervice, those costs could be recovered through increases in the rates for other interstate special access services that 
remain sub.ject to rate-of-return regulation. Such rates would not be ‘ > u t  and reasonable” as required by section 
ll)(a)( I )  to justify forbearance, and the increased rates would harm consumers. including wholesale customers that 
rcly un those special access inputs for their retail services, in contravention of the standard in section 10(a)(2). 
,:, 

Such denial would necessitate that ACS file one or more additional forbearance petitions until such time as ACS, 
or other commenters, provide an adequate basis in the record for the Commission to address the cost allocation 
issues in that proceeding. Of course, ACS is free to do so, if it so chooses. 

47 U.S.C. $ 160. See, e.g.,AT&Ti,. FCC, 452 F.3d 830. 832 (D.C. Cir. 2006) (“Critical to Congress’s 
deregulation strategy, the [ 19961 Act added section IO to the Communications Act of 1934.”); 2000Biennial 
Reguiarov Review. IB Docket No. 00-202, Notice ofproposed Rule Making, 15 FCC Rcd 20008,20010, para. 1 
(2000) (“The major purpose of the 1996 Act is to establish ‘a pro-competitive, deregulatoly national policy 
framework’ designed to make available to all Americans advanced telecommunications and information 
technologies and services ‘by opening all telecommunications markets to competition.’ Congress empowered the 
Commission with an important tool to realize this goal in Section 10 of the Act.”) (citations omitted). 

2 x 2  
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with Commission precedent,”’ to clarify this legal precondition for ACS to avail itself of the forbearance 
for its DSL transmission service.”4 

E. Regulation of Special Access Services 

82. ACS also seeks conditional forbearance from dominant camer tariffing and rate-of-return 
pricing regulation for its interstate special access services as a whole.235 We are not persuaded by the 
record evidence that the standards of section I O  are satisfied with respect to such services. Therefore, we 
deny ACS’s request for the conditional forbearance it seeks for its interstate special access services at this 
time. 

83. As an initial matter, we note that, although ACS contends that the relief it seeks is consistent 
with the Qwest Omuhu Order, the Commission in that order denied Qwest forbearance from dominant 
carrier regulation as it applies to any of Qwest’s special access services. Specifically, the Commission 
denied that aspect of Qwest’s petition because it found that “Qwest ha[d] not provided sufficient data for 
its service territory for the entire MSA to allow [the Commission] to reach a forbearance determination 
under section 10(a) for the enterprise market,” which the Commission in that order took to include all 
special access services.”h Similarly here, we find that ACS has not provided sufficient data to convince 
us that granting ACS the conditional relief it seeks for special access services would be consistent with 
each of the standards of section 10.”’ In particular, the data submitted do not enable us to conclude that 
there is sufficient competition with respect to interstate special access services generally, nor to conclude 
that rorbearance would he justified under section 10 notwithstanding our inability to make such a finding. 

84. In conducting our forbearance analysis, and consistent with the Commission’s prior 
dccisions. we examine the status of competition in the retail and wholesale markets.”* As described 
above, the available data do not allow us to calculate precise market shares for retail special access 
services in the Anchorage study area.239 More significantly, although the record contains general 
information ahout the scope of GCl’s facilities depl~yment,’~” as discussed in greater detail above, those 

1 “  
Sw. e . g . ,  @west Communications International, Inc. and U S  WEST. Inc., Applications for Transfer of Conlrol, 

.Mrrnorandum Opinion and Order, CC Docket No. 99-272, 15 FCC Rcd 5376, 5407, para. 64 (2000) (approving the 
proposed merger between Qwest and U S WEST subject to the condition that the merger could not be consummated 
until the issuance by the Commission of a subsequent order stating that the proposed divestiture [of Qwest’s 
interI.ATA assets and services within the U S WEST region] results in a merger that complies with section 211). 

For these reasons. we find that this holding is not at odds with section 10’s statutory deadline. See 47 U.S.C. 
.. . 4 
3 I hO(C). 
7 : .  

Sw .supr-n para. 20 

See Qwest Ornuha Order, 20 FCC Rcd at 19438, para. SO; see also id. at 19428, para. 22 n.66 (stating that all 1 a / ?  

special access services are addressed in the enterprise section). 
? I -  However, unlike the Qwest Omaha proceeding, for the reasons explained elsewhere in this order, we are able to 
grant ACS the relicf it seeks regarding enterprise switched access services. See supra Pan IV.D.3.a. 

’“Sw ACS W E  Order. 22 FCC Rcd at 1974. paras. 26-27; see also Qwest Omaha Order, 20 FCC Rcd at 19447- 
52.  paras. 65-72 Broadband271 Foi-hrurunce Order, 19 FCC Rcd at 21505, para. 21 (considering the wholesale 
market in conjunction with the retail market given the nature of relief requested). 

”” Srr s r p u  at paras. 50-Error! Reference source not found.. 

S r r  supra at Part IV.D.2.d 1 4  
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data do not enable us to adequately determine market shares.24’ The absence of such market share 
cvidence to use as a starting point for our analysis significantly hinders our ability to analyze on this 
tecord whether there is sufficient competition for interstate special access services throughout the 
Anchorage MSA.’42 This has implications for retail enterprise services provided using special access 
inputs, as well. Although the data on the record do not permit us to draw definitive conclusions based on 
market shares for retail special access services, the record suggests that a substantial amount of retail 
competition is based on special access inputs from ACS.”’ 

85. Thus, in contrast to the relief from dominant carrier regulation granted in the Qw’est Omaha 
Order and granted elsewhere in this order, we are unable to rely on the findings of our competitive 
analysis to justify forbearance from dominant carrier regulation of special access services. However, 
although the traditional market power inquiry informs our forbearance analysis, the inability to fully 
perform such an analysis is not necessarily dispositive in and of itself.244 Rather, we proceed to evaluate 
the evidence in the record to determine if forbearance nonetheless is justified in this particular instance 
under the specific factors identified in section 10. As explained above, ACS has proposed certain 
forbearance conditions, such as capping its prices for special access services at current rates, that it 
contends are sufficicnt to satisfy the criteria of section 10 and entitle it to forbearance relief. In this case, 
however, we find such evidence insufficient to demonstrate that forbearance from dominant camer 
regulation is ~arranted.’~’  

86. As explained above, ACS has proposed capping tariffed special access rates, and continuing 
to tariff special access services (albeit on the same basis as competing carriers) as conditions of granting 
fhrbearance from dominant carrier regulation pricing and tariffing regulation of ACS’s special access 
services as a whole.’4h It claims that these proposed conditions are sufficient to satisfy the criteria of 
section 10 and entitle it  to forbearance relief. We are not persuaded, however, that the conditions 
proposed by ACS are sufficient to ensure that ACS‘s rates and practices would be just, reasonable, and 
not unjustly or unreasonably discriminatory as required to satisfy section lO(a)(l). 

87. First, assuming arguendo that the conditions ACS proposes would be sufficient to ensure that 
the rates for ACS‘s interstate special access services would be just and reasonable, ACS would still have 
the inccntive and ability to increase its rivals’ costs by manipulating the terms and conditions under which 

2d;  See snipru text accompanying note 145 

We recognize that market share data are not the sole evidence considered as part of the traditional market power 111 

analysis. See. e .g . .  .4T&Ti’. FCC, 236 F.3d 729, 736-37 (D.C. Cir. 2001) (criticizing the Commission’s failure to 
cmsider factors in addition to market share). However, an evaluation of market share data typically is the starting 
point for. and a important component of, that analysis. 

See. q, ACS June 29. 2007 Ex Parre Letter at Exh. D (showing that GCI and AT&T Alascom each purchase 
IREDACTED] wholesale special access circuits from ACS [REDACTED]). We note that the record is virtually 
silent regarding the extent Lo which AT&T Alascom has deployed its own special access facilities. 

li I 

11.1 As the Commission stated in the Qwest Omaha Order, although it “look[s] to the Commission’s previous 
caselaw on dominance for guidance,” the traditional market power inquiry does not “bind [the Commission’s] 
scction 10 fiirhrarunce analysis.” Qwrst Omaha Order, 20 FCC Rcd at 19423-25, paras. 14, 17 11.52. 
2 1 ~ 5  We note that elsewhere in this order, we find that similar proposed conditions, in conjunction with evidence 
suggesting that ACS lacks market power for the rclevant services, warrant forbearance from dominant carrier 
rcbwlation. Sw Part IV.D.3.a. 
2.10 See ACS June 29. 2007 Ex Purle Letter at 1-2: see alsa supm. para. 56 
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it  offered and provisioned such  service^.'^' ACS’s proposed condition, while it precludes it from 
increasing tariffed special access rates. does not protect against any non-price ability to raise rivals’ costs, 
and thus does not filly ameliorate competitive concerns. 

88. Second and relatedly. we find ACS’s proposal that it continue to tariff its special access 
services, but on one day’s notice, to be insufficient to ensure that the rates, terms, and conditions of 
ACS’s special access tariffs will be just, reasonable, and not unjustly or unreasonably d i ~ c r i m i n a t o r y . ~ ~ ~  
Specifically, with a one-day tariff notice period, the Commission would be unable to ensure that ACS did 
not include unreasonable or discriminatory terms in its tariffs. Where the Commission has allowed the 
liling of tariffs on one day’s notice it  has been predicated on evidence of competition, which the 
Commission expected to constrain the carrier’s behavior.249 The lack of a comparable competitive 
showing here, combined with the concerns expressed above regarding ACS’s incentive and ability to 
engage in non-price discrimination to raise its rivals’ costs, leads us to conclude that ACS’s proposal to 
tariff its special access services on one day’s notice is not sufficient to ensure that its special access 
practices are not unjust, unreasonable, or unjustly or unreasonably discriminatory. Thus, we are not 
persuaded that ACS would no longer have the ability to raise rivals’ costs by virtue of its proposed 
conditions. 

89. As support for our conclusion, we also note that none of the commenters in this proceeding 
support ACS’s conditional request for forbearance to the extent it applies to special access services as a 
whole, notwithstanding that ACS’s largest competitor in the enterprise market ~ GCI ~ supports the 
conditional forbearance relief we grant in this order for switched access and other services.25” This 

:-i ’ See. tg., pwst Seclion 272 Sunset Forbearance Order, 22 FCC Rcd at 5234-35, para. 54 (concluding that, 
given the Commission’s assumption for purposes of that proceeding that Qwest continued to possess exclusionary 
market power by virtue of its local network, it could have the incentive and ability to engage in non-price 
discrimination against competitors absent the conditions adopted in that order and other remaining regulatory 
requirements). 
11% Src. i‘ y.. ACS June 29, 2007 E i  Put-re Letter at 5.  

See. e y.,  Tui#Filing Requiwment.v./ur Non-Dominant Curriers, CC Docket No. 93-36, Memorandum Opinion ?‘,I 

and Order. 8 FCC Kcd 6752,6756, para. 23 (2003) (holding that in light of “significant competition that has 
dcveloped since the adoption of the Commission‘s Competitive Carrier decision, advance scrutiny of the interstate 
tariffs of nondomindnt camers is unnecessary to protect the public interest . . . because by definition nondominant 
carriers cannot exercise market power. unlawful tariffs should be rare”), vacated on other grounds, Southwestern 
R d  I’ FCC. 43 F.3d 15 I5 (D.C. Cir. 1995); Nondominant TurifJFiling Order, 10 FCC Rcd at 13653-54, paras. 3-4 
(reinstating tariff filing on one day’s notice). 
li,, 

See. e.&, GCI Comments at ii-iii (opposing all special access relief and stating that “GCI does not oppose all, or 
c\en most. of ACS’s request for relief with respect to switched access services”); Sprint Nextel Reply at 2-3 
(arguing that forbearance is unwarranted because ACS retains market power over special access services necessary 
for competitors to provide their own retail services); Time Warner Telecom Comments at 10-1 1 (noting the 
insufficiency of the data regarding special access services and arguing that even if such insufficiencies are 
irverlooked, forbearance is unwarranted for special access services given competitors dependence on ACS for 
wholcsale special access inputs). Moreover, as GCI notes, in contrast to the switched access context, UNEs are 
lrcquently not available as an alternative for wholesale special access services. See GCI Comments at 12 (stating 
that use restrictions on UNEs limit their utility as a special access replacement); GCI June 6, 2007 Ex Parte Letter at 
1-2 (same); .see also 47 U.S.C. $ 51.309(b) (stating that a requesting telecommunications carrier may not access 
UNEs for the exclusive provision of interexchange services or CMRS services). Late in the proceeding, GCI stated 
that if the Commission would adopt all of the conditions ACS proposed, GCI would not object to the requested 
forbearance, including for special access. GCI July 30,2007 Ex Parte Letter at 2 .  We have not adopted each of the 
cnnditions GCI proposed. In particular. we do not adopt a condition ACS proposes to condition forbearance from 
(continued.. ..) 
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reinforces our conclusion that the competitive concerns raised by ACS’s conditional forbearance request 
preclude a finding that dominant carrier pricing and tariffing regulations are not necessary to ensure that 
.4CS’s spccial access services are offered on a just, reasonable, and not unjustly or unreasonably 
discriminatory basis under section lO(a)(l). 

90. For similar reasons, we also conclude that ACS has not demonstrated that these requirements 
are not necessary for the protection ofconsumers under section 10(a)(2). To the extent that ACS retains 
the ability to raise rivals’ costs through the provisioning of its special access services, end-user prices may 
rise, and consumers may he harmed as a result.’” We find that the dominant carrier regulations at issue 
are still necessary to ensure competition in this market and ultimately to protect consumers. 

91. Finally, ACS has not demonstrated that the requested forbearance relief is consistent with the 
public interest, as required by section lO(a)(3).’” In considering whether the requested relief is consistent 
with the public interest, section 1 O(a)(3) requires us to consider whether the requested relief “will 
promote competitive market conditions, including the extent to which such forbearance will enhance 
competition among providers of telecommunications  service^."'^' We find that granting ACS relief from 
dominant carrier regulation with respect to its provision of special access services would not enhance 
competition in the Anchorage study area as contemplated in section 10(a)(3), hut would likely reduce 
competition. As explained above, the record indicates that ACS could engage in non-price discrimination 
even if the Commission accepted ACS’s proposed  condition^.'^^ We are not willing, nor are we able 
undcr the Act. to forbear from dominant carrier regulations when to do so would be inconsistent with the 
public interest and would not promote competitive market conditions. Thus, we find that ACS has not 
made the required showing, and we therefore deny its request. 

92. We therefore deny ACS‘s Petilion to the extent it seeks conditional forbearance from the 
dominant carrier regulation that applies to interstate special access services. For the reasons explained 
above, we are unable to find on the present record that ACS has satisfied any of the three criteria of 
srct im I O  with respect to its requested relief for interstate special access services. 

E. 
Operation of Law 

Requested Forbearance Relief Similar to Forbearance Granted Verizon by 

93. In addition to ACS’s request for similar forbearance relief to that granted in the Qwest 
Omaha Order, ACS also seeks relief comparable to that granted to Verizon by operation of law on March 

(Continued from previous page) -- 
dominant carrier regulation of its special access services generally on ACS being prohibited from withdrawing any 
currently available interstate access service absent GCI’s approval. See supra note 179. As GCI explained, if the 
C’ominission were “unable to adopt each of the conditions to the forbearance requested by ACS, then for all the 
reasons previously set forth in detail in this record, GCI’s opposition to the grant stands.” GCI Aug. IO, 2007 Ex 
Purrr 1-etter at 2. 
’i, 

47 U.S.C. 9 160(a)(l). (2). Ser. e .g . .  Sprint Nextel Reply at 3 
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19, 2006.255 Specifically, as noted above, ACS seeks relief from regulation as a common carrier or 
telecommunications service provider for any packetized broadband services it offers or may offer in 

ACS seeks the ability to offer all these services on a non-common carrier basis.257 ACS 
states that it does not seek relief from universal service contribution obligations “to the extent [it] offers 
hroadband services that remain subject to the obligation to contribute to universal service as 
~teleco~nmunications.~”~~~ As discussed below, we grant in part ACS’s request for forbearance from 
ccttain dominant carrier and Computer Inquiry obligations for specified existing enterprise broadband 
services.-. As with the broadband forbearance discussed above, we condition this forbearance on the 
requirement that AC‘S must tile, and have approved by the Commission, the cost allocation analysis 
described above, specifying how i t  will address the cost-shifting concerns arising from this forbearance 
action in light of its continuing to offer other interstate special access services on a rate-of-return hasis.’“ 

’19 

1. Dominant Carrier Regulation 

a. Charges, Practices, Classifications, and Regulations 

94. Section 1 O(a)( I )  of the Act requires that we analyze whether the application of dominant 
carrier regulation to any broadband services ACS offers or may offer in Anchorage is necessary to ensure 
that the “charges, practices, classifications, or regulations . . . for [I or in connection with [those] . . . 
telecommunications service[s] are just and reasonable and are not unjustly or unreasonably 
discriminatory.”2h’ Our section lO(a)( 1) analysis takes into account the effect of dominant carrier 
I-egulation on ACS’s rates and practices by considering the overall marketplace for the services for which 
relief is sought and the customers that use them.’6’ As discussed below, we conclude that it is appropriate 
to forbear from dominant carrier regulation as it applies to these services. In particular, mandating that 
ACS, but not its nondominant competitors, comply with requirements that directly limit the ability of 
customers to secure the most flexible service arrangements for the ACS-specified broadband services is 
unnecessary to prevent unjust, unreasonable, or unjustly or unreasonably discriminatory rates, terms, and 
conditions for these services. 

95. We begin our analysis by looking at the existing broadband services identified by ACS 
Ti-ansparent LAN Service, Transparent LAN Service Lite, LAN Extension Networking Service, and 
Video Transmission Services. These types of services are high-speed, high-volume services that 

‘ 5 5  ACS Pctition at 6; see ulso Verizon-Related News Release, supra note 4; Verizon Forbearance Petition; Verizon 
WC Docket No. 04-440 Feb. 7, 2006 Ex Purte Letter; Verizon W C  Docket No. 04-440 Feb. 17, 2006 Ex Parte 
I xtter. 

ACS June 29. 2007 Ex Par& Letter at 7: ACS July 25, 2007 Ex Parfr Letter at 4-5 

ACS June 29. 2007 E.x Par/r Letter at 2 n.2 & 7 .  

See ACS Petition at 7 :  ACS June 29, 2007 E.x Parte Letter at 7. 

Specifically. we grant ACS this relief for its interstate Transparent LAN Service, Transparent LAN Service Lite, 
1..4N Extension Networking Service, and Video Transmission Services and otherwise deny ACS’s request for relief 
similar to that granted Verizon through operation of law. GCI states that “the scope of relief requested by Verizon is 
not clear.” and thus asks that we deny ACS’s request on that basis. GCI Motion to Dismiss at 4. We find instead 
that these circumstances counsel in favor of analyzing and clearly addressing ACS’s request in the present Order. 

I 5 h  

.,il 

.’ i x 

l 5 i )  

1(1,, Sce GCI Reply at 2: .see ul.sn supm Part IV.D.3.c (denying forbearance relief for certain special access services). 

X ’  47 U.S.C. 5 I60(a)(l). 

Ih’ 81uudbund271 Fuvbeovance Order. 19 FCC Rcd at 21505, para. 21 
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enterprise customers, including some wholesale customers, use primarily to transmit large amounts of 
data. Specifically. ACS’s Transparent LAN, Transparent LAN Lite, and LAN Extension Networking 
Srrvices use fiber optic or  copper facilities to provide high-speed, Ethernet-based, point-to-point or multi- 
point interconnectivity for LANs and wide area networks (WANS).~~’  Similarly, ACS’s Video 
.Transmission Services provide high-speed transmission links for teleconferencing, video jukeboxes, and 
programming dis t r ib~t ion.”~ We find insufficient information to precisely define the existing boundaries 
for ACS’s broadband transmission services offerings, and we thus focus our analysis on the services ACS 
identified in the record here generally.”‘ 

96. We note that the reliefwe grant ACS in Anchorage excludes TDM-based, DS-I and DS-3 
special access services? and that such special access services for other incumbent LECs likewise remain 
rate regulated, regardless of the specific geographic market. 

97. We find that a number of entities currently provide enterprise broadband services.2h7 With 
respect to the Anchorage study area specifically, we note the presence of GCI as a competitor in the 
enterprise market20x as well as AT&T, which the evidence indicates is a significant provider for such 
services nationwide: ’6U 

98. We recognize that the record in this proceeding does not include detailed market share 
infonnation for particular enterprise broadband services in the Anchorage MSA. However, we note that 
(ither available data suggest that there are a number ofcompeting providers for these types of services and 
the marketplace appears highly competitive.”” Moreover, as we discuss below, we find that competitors 

~”‘Se~,ACSTariffFCCNo. 1.56 7.10.1;7.11.l;ACS July25,2007€xParteLetteratExh. C. 

See ACS ‘Tariff FCC No. 1. 5 7.6.1: ACS July 25.2007 Ex Parte Letter at Exh. C. 

Sec, e.g. AT&T/BellSouth Order, 22 FCC Rcd at 5698, para. 65  (explaining that the Commission was unable to 

?<la 

’6 -  
~ 

define the precise boundaries of relevant transmission service markets due to insufficient evidence). 
.‘hh ACS excludes “traditional 1DM-based special access services used to serve business customers, such as DS1 and 
DS3 special access circuits,” from the scope of its broadband relief request. ACS July 25,2007 ExPurte Letter at 4- 
5 .  

See 4 T&T/BellSouth Order, 22 FCC Rcd at 5708, para. 82; SBC/AT&T Order, 20 FCC Rcd at 18332-33, para. 
7 5 ;  I’wizoniMCI O r d w  20 FCC Rcd at 18474-75, para. 76; Qwesl Section 272 Sunset Forbearance Order, 20 FCC 
Rcd at 5244, para. 30: see also Veriron WC Docket No. 04-440 Feb. 7,2006 Ex Parte Letter at 7-9. 

Ser. e.g . ACS Petition at 40-44: GCl Comments at 19; ACS Reply, Statement of Mark Enzenberger, Exh. D. 

SCP ACS June 29, 2007 Ex Parte Letter at 3 (stating ACS faces significant competition from GCI and other 
providers of broadband services in Anchorage); Verizon WC Docket No. 04-440 Feh. 7,2006 Ex Parte Letter at 7. 
We do not have data that allow us to evaluate more precisely AT&T’s market shares for these or other services in 
the Anchorage study area. See supra Part IV.D.2.d. 

1,lX 

l 0 Y  

Scw. e.g., Veriron WC Docket No. 04-440 Feb. 7, 2006 ExParte Letter at 7 n.13 (citing a June 2005 analyst’s 
estimated market shares for “primary” providers of enterprise data services: AT&T 35%, MCI 28%, Sprint 12%. 
lI.EC 7%, Other 19%); id. at 7 n. 14 (citing a June 2005 analyst’s estimated market shares for “secondary” providers 
ofenterprise data scrvices: Sprint 31%, AT&T 16%, ILEC 16% MCI 6%, Qwest 6%, Other 25%); see generally id. 
Attach. 2 (November 2003 analyst report estimating market shares of top providers of services to large enterprise 
customers: AT&T 26%, MC1 14%, Sprint 8%; and forecasting anticipated market shares for subsequent years). 
Although these data are not ideal, for example because they predate the recent BOCiinterexchange carrier mergers, 
and the underlying information and methodologies are not available, as noted above, we do not give significant 
weight to such static market share information in any event. 
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cither are providing, or readily could enter to provide, these services within Anchorage. In light of these 
factors, we do not find it essential to have such detailed information and would not give significant weight 
t u  static market share information in any eventJ7’ 

99. We also observe the sophistication of the enterprise customers that tend to purchase these 
types of services. The Commission consistently has recognized that customers that use specialized 
services similar to the existing ACS-specified services demand the most flexible service offerings 
pnssible. and that service providers treat them differently from other types of customers, both in the way 
they market their products and in the prices they charge.”’ These users tend to make their decisions 
about communications services by using either communications consultants or employing in-house 
comiiiunications  expert^.'^' This shows that such customers are likely to make informed choices based on 
expert advice about service offerings and prices and thus suggests that these users also are likely to be 
awarc of the choices available to them.”‘ The Commission has further found that the large revenues 
these customers generate, and their need for reliable service and dedicated equipment, provide a 
significant incentive to suppliers to build their own facilities where possible, and to cany the traffic of 
these customers over the suppliers’ own networks.”’ These services equate to substantial 
telecommunications expenditures for large enterprise customers, which supports the notion that these 
customers will continue to deal at the most sophisticated level with the providers of these services. 
Smaller enterprise customers, whose telecommunications requirements do not warrant the deployment of 
iicw facilities, tend to purchase less sophisticated services. 

100. We recognize, of course, that the marketplace for enterprise broadband 
telecoinmunications services in the Anchorage study area is more modest than many other parts of the 
country as a whole, both in terms of enterprise customers’ demands and in terms of the services the 
competing providers offer to meet those demands. We believe, however, that the customers that would 
typically purchase Transparent LAN Service, Transparent LAN Service Lite, LAN Extension Networking 
Service, and Video Transmission Services within Anchorage, like enterprise customers in other parts of 
the  nation, are the type of sophisticated purchasers of communications services that would be more than 
willing to switch service providers to obtain lower prices andor  improved service. 276 Many enterprise 

-7, 
~ ’ Sw. i’.g.. Wuddi.om/MCI Ordei; 13 FCC Rcd at 18036-37, paras. 17-18; see also DOJ/FTC Horizontal Merger 
Guidelines. $ 1.521 (“Market concentration and market share data of necessity are based on historical evidence. 
However, recent or ongoing changes in the market may indicate that the current market share of a particular firm 
cither understates or overstates the firm’s future competitive significance.”). 

See. e.g , AT&l7BellSuuih Order, 22 FCC Rcd at 5699. para. 66; SBC/AT&TOrder, 20 FCC Rcd at 18323, para. 
60: l’wizon/.WCI Ordw,  20 FCC Rcd ai 18465, para. 60; Policy and Rules Concerning ihe Interstate, Interexchange 
.24arki~tp la~~;  Implrmrntution of Section 254/g) of the Communications Act of 1934, as Amended; I998 Biennial 
Regulator?: Review ~ Review qfCuslomer Premises Equipmeni and Enhanced Services Unbundling Rules in the 
Intivexchange, Exchange Accec  and Local Exchange Markets, CC Docket Nos. 96-61,98-183, Report and Order, 
I 6  FC‘C Rcd 7418. 7426, para. 17 (2001); AT&TRec/assification Order, 11 FCC Rcd at 3306, para. 65 (citing 
Cumpetifion in rhr Interstate, Interexchange Marketplace, CC Docket No. 90-132, Report and Order, 6 FCC Rcd 
5x80. 5887,para. 39 (1991)). 
~ 

pards. 14-75: .see u1.w VerizodMCI Order, 20 FCC Rcd at 18474-75, para. 76. 

~ 7 ,  See.1T&T/Be/lSou~h Order. 22 FCC Rcd at 5708-09, paras. 81-82; SBC/AT&TOrder, 20 FCC Rcd at 18332-33, 

SeeAT&T/BellSouih Order, 22 FCC Rcd at 5708-09, para. 82; SBC/AT&T Order, 20 FCC Rcd at 18332-33, 

Triennial Review Order. 18 FCC Rcd at 17063, para. 129. 

See, c’.g., Verizon WC Docket No. 04-440 Feb. 7,2006 Ex Parte Letter, Attach. at 3. 

para. 75: see also Verizon/~WCl Order, 20 FCC Rcd at 18474-75, para. 76. 
175 
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customers, moreover, have national, multi-location operations and thus seek the best-priced alternatives 
from multiple potential providers having national market presences. Other enterprise customers, 
including most of the enterprise customers in the Anchorage study area, have more regional or localized 
operations. But even the limited number of enterprise customers in Anchorage that might demand 
scrvices of these types are able to solicit telecommunications services from other potential providers.”’ 

101. We further find that competitors can readily respond should ACS seek to impose unjust, 
unreasonable, or unjustly or unreasonably discriminatory rates, terms, or conditions for its Transparent 
LAN Service, Transparent LAN Service Lite, LAN Extension Networking Service, and Video 
.I’ransmission Services. Even in situations where competitors do not have the option of self-deploying 
their own facilities or purchasing inputs from carriers other than the incumbent LEC, potential providers 
may rely on special access services purchased from ACS at rates subject to price regulation.’78 In this 
regard, wc note that the relief we grant ACS in this order excludes TDM-based, DS-1 and DS-3 special 
access services.”’ Moreover, as we discuss in more detail below, competing camers are able 
economically to deploy OCn-level facilities to the extent that there is demand for such services within the 
Anchorage study area.2x” 

102. We reject Time Warner Telecom’s assertion that TDM-based loops cannot in many 
instances be used to provide packetized broadband services to enterprise customers.’” We find that 
assertion to be inconsistent with Time Warner Telecom’s public statements that Time Warner Telecom 
ciin “cost-effectively deliver . . . Ethernet [services] to customers anywhere,” even “where it may be 
uneconomical” to build facilities connecting Time Warner Telecom’s network to the customers’ 
premises.”’ Indeed, we observe that Time Warner Telecom has been able to compete in the provision of 
Ethernet services by relying on special access TDM loops (in addition to its own fa~ilities).’~’ We also 

. 7- 

.%c. E g , A C 3  Petition at 41-42. 

See. cg. ,  Sprint Nextel Reply at 2; Broadview Reply, Attach. 1 at 25-26 (noting the use of incumbent LEC I ’ X  

special access services as inputs to competing enterprise broadband services); Verizon WC Docket No. 04-440 Feb. 
7 2006 Ex Par-re Letter at 14. 
- ’  Indeed. we do nut grant ACS forbearance for TDM-based, DSI and DS3 special access services or for other of 
its special access services more generally. Supra Part IV.D.3.c; infra para. 1 IO.  We note that the cost allocation 
conditions imposed on the forbearance relief granted for wireline broadband Internet access transmission service and 
rnterprise broadband services will help the Commission to ensure that the rates for these inputs remain just and 
reasonable. Moreover, the rate regulation that will continue to apply to ACS’s special access services provides 
protection against unreasonable rate increases by requiring carriers that seek rate increases to justify such increases 
hy providing cost and other supporting data in the tariff review process. ACS bases its petition on the contention 
that the market for access services in the Anchorage study area is competitive and, in particular, on its need to be 
able to offer lower rates to meet competition. Accordingly, if ACS should seek to raise its generally available 
tariffed rates for its TDM-based special access sewices, such a filing would be reviewed with particular scrutiny. 

-I,, 

~ ~ X i i  See i n f m  para. 105 

l’ime Wamer 1-eleconi Comments at 13-15; i r e  alsu Broadview Reply, Attach. 2 at 7-8. 

7imr Warner Tdecum (2nd Over-lure Network.Y Provide Ethernet Anywhere, Time Warner Telecom Press Release 

Specifically. Time Wamer Telecom cites two declarations filed in the AT&T/BellSouth merger proceedings. See 

- \ i  

.:<’ 

[June 6. 2006) available at http:i /www.twtelecom.co~’Documents/A~ouncements~~ws/2006/0ve~e.pdf.  
x 4  

‘l’ime Warner Telecom Comments at 12-15 (citing Letter from Thomas Jones, Counsel, Time Warner Telecorn, to 
Marlene H. Dortch. Secretary, FCC, WC Docket No. 06-74, Attach. Reply Decl. of Graham Taylor (Taylor WC 
Docket No. 06-74 Reply Decl.); Joint Opposition ofAT&T Inc. and BellSouth Corp. to Petitions to Deny and Reply 
to Comments, WC Docket No. 06-74, Attach. Reply Decl. ofparley C. Casto (Casto WC Docket No. 06-74 Reply 
(continued.. . .) 
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arc unpersuaded by Time Warner Telecom’s concern that reliance on TDM special access inputs gives 
rise to service or performance problems that hinder competition.284 We agree that this argument is 
undercut by the fact that providers have been successfully competing for Ethernet services customers by 
relying on TDM inputs.28s In addition, we observe that all ways of obtaining transmission capacity have 
trade-offs, including purchasing transmission services at wholesale and self-provisioning network 
transmission facilities, and we anticipate that competitors will explore various options in seeking to 
provide enterprise broadband services. For example, obtaining wholesale TDM special access circuits 
and providing the Ethernet electronics can enable providers to exercise greater control over the traffic 
carried on those circuits.’86 Further, any transmission services typically are offered in fixed capacity 
increments, which may not be the precise capacities particular customers prefer.2R7 Finally, to the extent 
lhat comnienters have a desire for expanded access to section 251 UNEs under the Commission’s 
generally applicable unbundling d e s ,  we find it more appropriate to consider such concerns in the 
cnntext of an industry-wide proceeding applicable to all similarly-situated carriers, rather than in the 
context of a forbearance proceeding.’RR 

103. In light of these findings, we conclude that dominant camer tariffing and pricing 
regulation of ACS’s Transparent LAN Service, Transparent LAN Service Lite, LAN Extension 
Networking Service, and Video Transmission Services is not necessary to ensure that ACS’s rates and 
practices for those services are just, reasonable, and not unjustly or unreasonably discriminatory. The 
competitive conditions persuade us that the contribution of tariffing requirements, and the accompanying 
cost support and other requirements, to ensuring just, reasonable, and nondiscriminatory charges and 
practices for these services is negligible. The Commission has recognized that tariffs originally were 
required to protect consumers from unjust, unreasonable, and discriminatory rates in a virtually 
monopolistic market, and that they become unnecessary in a marketplace where the provider faces 
significant competitive pressure: 789 

104. For the same reasons, we find that continuing to subject ACS to dominant carrier 
(Continued from previous page) 
Decl.)). These declarations indicate that Time Warner Telecom, among others, can use TDM special access services 
10 offcr retail Ethernet services. See Taylor WC Docket No. 06-74 Reply Decl. at para. 9 (“To the extent that 
.l’WrC has been able to deploy Ethernet services at retail in AT&T’s region, it has done so using 1) its on-net 

2) TDM loops purchased from AT&T; and 3) an extremely limited number of competitive facilities.”) 
ime Warner ~Telecom Comments; Casto WC Docket No. 06-74 Reply Decl. at para. IO (“Numerous 

Ethernet providers, including TWTC, AT&T, and others, offer retail Ethernet services” by using “basic DS1 or DS3 
special access circuits.”). 
Ih.1 See. eg., Time Warner Telecom Comnients at 14-15, 

Scw e.y. .  Casto WC Docket No. 06-74 Reply Decl. at para. 22. 

ScY? Id. 

For example, Time Warner Telecom nutes that it would need to obtain two DS3s to provide a 50 Mbps Ethernet 

;s< 

-311 

11: 

loop because DS3s provide approximately 45 Mbps of bandwidth. Time Warner Telecom Comments at 14. 
However. Ethernet supports data transfer rates in specific increments of 10 Mbps, 100 Mbps, and 1 Gbps. See 
li,wRY NEWTON, NEWTON‘S TELECOM DICTIONARY, 363, 364 (22nd ed., 2006). Thus, depending upon the capacity 
ol’service dcsired by a particular customer, it could well be necessary to purchase excess capacity of a wholesale 
Ethernet service, as well. 

See. e.g.. Broadview Reply. Attach. 2 at 7-8: .we also 47 C.F.R. $ 6  1.401-1.407 (providing for petitions for I 8 8  

rulemaking). 

Policy and  rule.^ Concerning the Intemtate, Interexchange Marketplace, CC Docket No. 96-61, Second Report 3 9  

and Order. 1 I FCC Rcd 20730, 20738-68. paras. 14-66 (1996) (IXCForbearancr Order). 
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regulation in regard to its existing. identified non-TDM-based, packet-switched broadband services 
therefore is no longer appropriate in light of the market conditions. Such regulation is not necessary to 
ensure that ACS's charges, practices, or regulations in connection with these services are just, reasonable, 
and not uiijustly or unreasonably discriminatory, so long as ACS is subject to the same regulatory 
obligations as its nondominant competitors that provide these services.*" 

105. We also find that ACS faces sufficient competitive pressure, either from actual or 
potential competitors, in its provision of the existing ACS-specified services because competing carriers 
are able to economically deploy OCn-level facilities to compete with ACS's offerings to the extent that 
there is demand for such services within the Anchorage study area. Specifically, we find, consistent with 
the Commission's findings in the Triennial Review and the Triennial Review Remand Orders, that, to the 
cxtent there is a demand for fiber loops at OCn capacity within that study area, competitive camers such 
as GCI will be able to economically deploy these facilities to meet that demand.291 We further find, 
consistent with this precedent, that OCn-level facilities produce revenue levels that can justify the high 
cost of loop construction.2q2 Our precedent also makes clear that large enterprise customers purchasing 
services over such facilities typically enter into long-term contracts that enable competing providers to 
rccover their construction costs over lengthy periods.293 Thus, we find it no longer appropriate to subject 
ACS to dominant carrier regulation for its specified, existing non-TDM-based, optical services. 

106. Given the costs associated with dominant carrier regulation, we find that customers 
would benefit by our granting ACS relief from that regulation as it applies to the existing ACS-specified 
broadband services. In particular, the Commission has long recognized that tariff regulation may create 
market inefficiencies, inhibit carriers from responding quickly to rivals' new offerings, and impose other 
unnecessary costs.294 We find that continuing to apply dominant carrier regulation to ACS's existing 
broadband services would have each of these effects. Specifically, tariffing these services reduces ACS's 
ability to respond in a timely manner to its customers' demands for innovative service arrangements 
tailored to each customer's individualized needs.295 In addition, by mandating that ACS provide advance 
notice of changes in its prices, terms, and conditions of service for these services, tariffing allows ACS's 
competitors to counter innovative product and service offerings even before they are made available to 
the public. In contrast, detariffing of these services will facilitate innovative integrated service offerings 
dcsigned to meet changing market conditions and will increase customers' ability to obtain service 
arrangements that are specifically tailored to their individualized needs. Moreover, relief from advance 
notice requirements and cost-based pricing requirements would enable ACS to respond quickly and 
creatively to competing service offers. We find that tariff regulation simply is not necessary to ensure 
that the rates, terms, and conditions for the existing ACS-specified broadband services are just, 
reasonable. and not unjustly or unreasonably discriminatory. The better policy for consumers is to allow 

"'" See Qnvst Omuhu Order, 20 FCC Rcd at 19434-35, paras. 39,42. As stated above, we expect ACS to make a 
rhowing that adequately addresses cost shifting concerns arising from this forbearance action in light of its 
continuing to offer other interstate special access services on a rate-of-return basis. 
'W I 

T,-ienniulReview Order. 18 FCC Rcd at 17169, 17221, paras. 315, 389 (finding that requesting camers are not 
impaired without OCn or SONET interface transport); Triennial Review Remand Order, 20 FCC Rcd at 2634, para. 
1x3. 

7i.iennialRr~ieivOf-der. 18 FCC Rcd at 17169, para. 316. 1'11 

11)' Id .  

See. e g . .  AT&TRr~,la.ssIficulion Order, I 1  FCC Rcd at 3288, para. 27. 

Scw LYC Forbearance Order. 1 1  I-CC Rcd at 20760-61, para. 53 ?95 
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ACS to respond to technological and market developments without the Commission reviewing in advance 
the rates, and terms, and conditions under which ACS offers these 

107. We find that eliminating these requirements would make ACS a more effective 
competitor for these services, which in turn we anticipate will increase even further the amount of 
competition in the marketplace, thus helping ensure that the rates and practices for these services overall 
are just. reasonable, and not unjustly o r  unreasonably discriminatory. Forbearing froin dominant carrier 
regulation of the ACS-specified broadband services will permit customers to take advantage of a more 
market-based environment for these highly-specialized services and allow petitioners the flexibility 
necessary to respond to dynamic price and service changes often associated with the competitive bidding 
process. In such a deregulated environment, the Commission’s enforcement authority, along with market 
forces, will serve to safeguard the rights of consumers. ACS will continue to be subject to sections 201 
and 202 of the Act in its provision of its existing specified broadband services, which, among other 
things, mandate that ACS provide interstate telecommunications services upon reasonable request and 
prohibit i t  from acting in an unjust or unreasonable manner or otherwise favoring itself in the provision of 
“like“ services provided to unaffiliated en ti tie^.'^' 

1 O R .  However, as with forbearance for wireline broadband Internet access transmission, 
discussed above. we find that forbearance from pricing regulation of these enterprise broadband services 
has implications for ACS’s special access services generally, which remain subject io raie-of-return 
r~gulat ion.”~ In particular, the ratemaking process must account for the fact that, for example, the costs 
and revenues associated with ACS’s provision of these services no longer should be included in its 
interstate rate-of-return calculations. ACS has not submitted a proposal for how these cost allocation 
issues would be addressed, nor do we find any other basis in the record for addressing these concerns. 
Thus, as with wireline broadband Internet access transmission service, discussed above, we condition 
forbearance on ACS filing, and having approved by the Commission, the cost allocation analysis 
described above, specifying how it will allocate its costs associated with the provision of the specified 
enterprise broadband services for ratemaking purposes.299 

109. We also find that continued application of our dominant camer discontinuance tules to 

Y h  See Review qfRegulator1; Reyuiremen~s,fiir Incumbent LEC Broadband Telecommunications Sewices, CC 
Docket No. 01.337, Memorandum Opinion and Order, 17 FCC Rcd 27000,27012-13, para. 22 (2002) (SBC 
A dizanced Sei-vice.~ Forbearance Order), 
2Ci7 41 U.S.C. $ 3  201-02. Specifically, we forbear from the following requirements with regard to ACS’s provision 
of the specified existing broadband services within the Anchorage study area: (1) section 203 of the Act to the 
w e n t  it requires ACS to file tariffs for these services as offered within that study area; and sections 61.31-61.38 of 
our rules to the extent they require ACS to file tariffs for these services as offered within that study area. See IXC 
F-wheurunce Ordei-: Policv and Rirlrs Concerning the Interstate, Interexchange Marketplace. Implemenlation of 
Sc(.trori 254/g) ufthc, Communication.? Act of1934. CC Docket No. 96-61, Order on Reconsideration, 12 FCC Rcd 
15014 (1997); Policy and Rules Concerning the Interslate, Interexchange Marketplace, Implementation of Section 
iC4/g) ql lhe  Communications Act  of lY34. CC Docket No. 96-61, Second Order on Reconsideration and Erratum, 
I4 FCC Rcd 6004 (1999); 47 C.F.R. $ 5 ;  61.31-61.38 (tariffing requirements for dominant carriers). 

‘“X See. e g . .  GCI Reply at 2 (stating that “unlike price cap regulation, rate-of-return regulation allows [incumbent 
I.ECh] tu cross-subsidize and ’shift nonregulated costs to regulated services’ with potentially disastrous 
consequences for competition” and that ACS “fails to even mention the potential for cost-shifting”). 
2”” For the same reasons discussed in the context of wireline broadband Internet access transmission service, we find 
that, absent this legal requirement, we would deny ACS’s request for forbearance based on these cost allocation 
concerns. Thus, we likewise find that this IS consistent with the statutory deadline imposed by section 10. 
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